The Domestic Validity and Rank of Decisions Adopted by the DSB in the EU Legal Order
Notwithstanding the quasi-judicial character of the WTO dispute settlement procedure, the WTO Dispute Settlement Body's (hereinafter DSB) rulings may be considered as binding decisions of International Organizations, at least between the parties to the dispute.
1
This being premised, it is well known that the EC Treaty did not explicitly regulate the legal status and effect of binding decisions of International Organizations within the Community legal order. 2 As for DSB rulings, they provide no exception to the general rule, established by the EU Courts, 3 according to which the decisions taken by bodies or Courts created on the basis of agreements concluded by the EC/ EU, insofar as they have a direct link with the underlying agreement, are an integral part of the EU legal system. In this respect, in Biret, the Court of First Instance spoke of "an inescapable and direct link" between the DSB rulings and WTO covered agreements. 4 In FIAMM and Fedon, the ECJ held that "a DSB decision [. . .] cannot in principle be fundamentally distinguished from the substantive rules which 1 Thus the WTO Appellate Body, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/ AB/R, Japan -Taxes on Alcoholic Beverages, p. 13. For a different view, denying the binding judicial character of WTO convey such obligations". 5 From this perspective, then, DSB rulings may be considered as enjoying the same legal status as the WTO agreement (for this reason, we will sometimes make reference to 'WTO law' without further specification). All the more so, since the DSB adopted reports are interpretative in nature (pursuant to Articles 3, paragraph 2 and 19, paragraph 2 of the WTO Dispute Settlement Understanding (hereinafter DSU), in fact, they cannot add to or diminish the rights and obligations provided in the WTO covered agreements), while, for instance, the decisions taken by the Association Councils are law-creating.
As a consequence, DSB rulings are binding upon EU institutions and Member States under Article 216 (2) TFEU (former Art. 300 (7) TEC) and enjoy superiority on conflicting acts of secondary legislation and all domestic law of the EU Member States. On the other hand, they rank below the EU Treaty and other sources of EU primary law.
Their Internal Effects
One would expect that the superiority of international obligations entails the automatic invalidity of conflicting EU secondary legislation. This is not the case. According to established case law, while the binding character of international agreements is sufficient to use WTO law as a standard for reviewing the legality of Member States' legislation (in order to preserve the uniform implementation of international duties in the Union's normative space), 6 the same does not hold true for EU normative acts. 7 In this instance, indeed, direct effect is an additional precondition for using international norms as a yardstick of judicial review in all types of actions (preliminary rulings, annulment proceedings, 5 ECJ, Joined cases C-120/06 P and C-121/06 P Fabbrica italiana accumulatori motocarri Montecchio SpA (FIAMM) If this condition seems somehow justified for damage claims brought by private parties, since a requisite for this type of action is the breach of a protective norm 9 (i.e., a norm which is intended to protect individual rights), it is less persuasive to make the objective control of legality conditional upon direct effect, especially when it is triggered by Member States. The reason is that, firstly, Article 216 TFEU (former Art. 300 (7) TEC) draws no distinction between international agreements, since they are all equally binding on the Union bodies as well as on Member States. 10 Secondly, direct effect deals with the subjective rights of individuals, which may be invoked before the Courts, and is therefore alien to the position of the Member States. Thirdly, any distinction between ordinary and privileged applicants gets blurred.
Provided that WTO agreements do not dictate what effect the provisions of the agreements are to have in the legal orders of the contracting parties, it is established case law (from Portugal to Fiamm) that in view of their nature and structure, the WTO Agreement, its annexes, as well as the adjudicated recommendations of panels and the Appellate Body upon adoption by the Dispute Settlement Body, 11 do not form part of the criteria by which the ECJ and the Court of First Instance (today, the General Court) review the legality of acts adopted by Union institutions. Accordingly, these rules may not be relied upon by individuals (and Member States) in order to challenge the legality/ validity of acts of secondary legislation. The result is that the absence of the direct effect of WTO law protects the validity of Union acts 8 11 Accordingly, DSB adopted reports as well as WTO substantive rules are not capable "of conferring upon individuals a right to rely thereon before the Community courts for the purpose of having the legality of the conduct of the Community institutions reviewed", see the ECJ's judgement in ECJ, Joined cases C-120/06 P and C-121/06 P FIAMM, supra note 5, para. Moreover, as already stated, neither WTO substantial rules nor DSB rulings may be invoked to support an action for damages on grounds of the extra-contractual liability of the EU. In FIAMM, in fact, the ECJ held that "any determination by the Community courts that a measure is unlawful, even when made in an action for compensation, has the force of res judicata and accordingly compels the institution concerned to take the necessary measures to remedy that illegality", which is exactly what the denial of direct effect is aimed at preventing. 12 On the other side, the Council and Commission could not be liable in damages also in the absence of illegality on their part when they act in their legislative capacity.
Finally, the lack of direct invocability of WTO law by private parties before the EU Courts admits only qualified exceptions such as where the Union intended to implement a particular obligation assumed in the context of the WTO (the Nakajima exception), 13 or where the Union measures expressly refers to the precise provisions of the WTO agreements (the Fediol exception).
14 It is important to note that the Nakajima exception is subject to a restrictive interpretation. Accordingly, the CFI in Chiquita, 15 held that it cannot be invoked when the EU has amended its legislation in order to comply with DSB decisions, as the obligation to bring legislation in line with WTO law represents a "general" not a "particular obligation" to be implemented in the sense of Nakajima.
The only adjunctive type of 'indirect' effect which the EU Courts recognize in relation to the WTO rules is linked to the principle of consistent interpretation, itself a consequence of "[. . .] the primacy of international agreements concluded by the Community over provisions of secondary Community legislation". This is not the place to go deeply into the wide-ranging debate regarding the persuasiveness of the reasons given by the Luxembourg's judges to justify the absence of the direct effect of WTO law in the EU legal order. To put it briefly, the reasoning developed by the Luxembourg judges is based on the role still played by negotiations in the WTO dispute settlement procedure and on the argument of reciprocity. It follows that it is up to the Luxembourg's judges -as the ultimate guarantor of the balance of powers in the EU legal context -to deny direct effect in order to preserve the negotiating and legislative powers enjoyed by the EU political bodies. The annulment of a Union act, indeed, would tie the hands of the Union negotiators, and this would entail a bargaining disparity vis-à-vis other WTO Member parties. 17 This premised, and contrary to what many commentators have observed, 18 in my view the matter raised by the 'scope for manoeuvre' argument is not the binding nature of WTO law or whether there is freedom to comply or not with an adverse DSB ruling, but rather how to implement it. 19 The ECJ has never doubted that "[. . .] according to general rules of international law there must be bona fide performance of every agreement". 20 The issue at stake here is, that the WTO agreements "do not determine the appropriate legal means of ensuring that they are applied in good faith in the legal order of the contracting parties". 21 This is not tantamount to saying that compensation and retaliation are suitable alternatives to full compliance. Obviously, they are not. The real question to be answered is when the space to settle a WTO dispute must be deemed exhausted under the DSU. This question has received different answers. Advocate General Alber in Biret, 22 and Advocate General Tizzano in Van Parys, 23 for instance, have upheld the mandatory nature -and therefore the direct applicability -of DSB rulings when the reasonable period of time assigned for their implementation has expired. Once a case has reached that stage -so the argument goes -the implementation of the DSB decisions could not any longer be circumvented by negotiations between the parties.
Other commentators have maintained that only a total absence of action of the EU after the expiry of the reasonable period of time could justify the recognition of the direct effect of WTO law by the EU judicature.
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To assess the persuasiveness of these views, we will ask ourselves: a). whether States may resort to negotiations when deciding how to comply with the DSB ruling and b). for how long they can seek a negotiated solution. And, even a cursory glance at the WTO practice will show that de facto WTO Member States can negotiate implementation even after the expiry of the reasonable period of time, if they are prepared to pay compensation or suffer from retaliation.
The reasons are the following. Firstly, as is well known, Article 19 of the DSU posits an obligation of result. In addition, the panel or the Appellate Body "may suggest ways" in which the Member concerned could implement the recommendations. This has been interpreted in the WTO case law as meaning that panels have discretion to suggest ways, but they are not required to do so. 25 Accordingly, in several instances, the Panels have declined to suggest ways to implement, 22 because there was more than one way to comply or a request for a waiver was still pending. 26 Moreover, even if the panel suggests ways of implementing, its recommendation is not strictly binding, given that "the choice of means of implementation is decided, in the first instance, by the member concerned". 27 Of course, it may be possible that the winning party is not satisfied with the implementation. It may then ask for a compliance review under Article 21, paragraph 5 of the DSU. Just to avoid further recourse to litigation, in some cases parties decide to conclude agreements on implementation. 28 In this respect, in Brazil -Aircraft (Article 21.5 -Canada), the compliance panel stated that "[. . .] any agreement that WTO Members might reach among themselves to improve transparency regarding the implementation of WTO obligations can only be encouraged". 29 Provided that these agreements have to be consistent with WTO law (pursuant to Article 3 (5) of the DSU), their conclusion, generally speaking, is just another consensual way to implement DSB rulings (as pointed out by AG Tizzano in Van Parys). 30 Nonetheless, it may be noted that occasionally the 'big players' of the WTO system have gone so far as to 'contract out' of the obligations arising under the WTO covered agreements or the DSU. To this end, they have concluded out-of court agreements, which were not fully consistent with WTO law and/or DSB reports.
This has happened, in particular, in the two long-standing WTO disputes that have been at the origin of many of the cases brought before the EU Courts -Bananas and Beef Hormones.
In Accordingly, the EU will cut its import tariff on bananas from Latin America in eight stages, starting in 2017 at the earliest. This so-called MFN duty, therefore, will fall only gradually, over at least eight years. This means that, for the time being, ACP bananas will continue to enjoy a competitive advantage. Another recent example is provided by the provisional agreement concluded on 6 May 2009 by the US and the EC, 32 which allows the Community (Union) to maintain its ban on imports of hormonetreated beef from the US. In exchange, US beef that is free of hormones will be granted additional duty-free access to the EU market. Although, today, there is no final word on the accordance with WTO obligations of the measures adopted by the European Union to comply with the DSB rulings in the Hormones case, it should be pointed out that in the last paragraph of the report issued in US -Continued Suspension of Obligations in the EC-Hormones Dispute, 33 the Appellate Body confirmed that the recommendations and decisions adopted in the dispute over hormones remain fully 'operative'. If this is true, then the agreement of 2009 allows the EU to keep in place measures that are still in contrast with primary and secondary obligations of the EU.
Even admitting that these agreements might prove to be unlawful vis-à-vis third States under Article 41 (1)(b) of the Vienna Convention on the Law of Treaties, they are valid as between the contracting parties 34 as they deal with obligations which may be regarded as nonperemptory and, therefore, 'disposable' in nature. 35 In the light of this narrative, it seems, therefore, clear how sometimes, especially for long-standing disputes between the big stakeholders of the WTO system, the overall settlement of the dispute becomes the result of a complex process, made up of the adjudicative process, 31 For further details, see www.europa-eu-un.org/articles/en/article_9342_en.htm. 32 See WT/DS26/28. 33 WT/DS320/AB/R, para. 737. 34 As it was remarked by AG Saggio in ECJ, Case C-149/96 Portugal v. Council, supra note 20, para. 29 of his Opinion. 35 On this see J. Secondly, is negotiation subject to a chronological term? In my view the ECJ in Van Parys made a realistic assessment of the WTO implementation process by noting that negotiation may even last after the expiry of the reasonable period of time, provided that the offending party is prepared to pay the costs. 37 To confirm, one should remember that, firstly, the reasonable period of time that postpones compliance 38 may always be extended if all the parties to the dispute agree to it. 39 Secondly, the DSU does not regulate the time-frame for compensation or countermeasures. 40 They are temporary, but often of a provisoire qui dure. 41 Thirdly, even after an adverse ruling has been adopted and the reasonable period of time has elapsed, it is still possible to obtain a waiver (as happened to the Community in the Bananas dispute). Fourthly, Article 22 (8) of the DSU, which is often invoked as providing the legal basis for agreements on implementation, authorizes de facto their conclusion at any time.
These remarks show that: a). the WTO dispute settlement mechanism is a living instrument; b). that, since its functioning is not 36 WT/DS27/97. 37 To avoid increasing the damage suffered by the offended party, provided that DSU remedies have only prospective effects. 38 Since during the reasonable period of time, the WTO-inconsistent measure may be maintained (WT/DS221/R, US-Section 129 (c) (1) completely regulated by the DSU, the parties to the dispute often conclude agreements in order to fill its lacunae; and, therefore, c). due regard must be paid to the practice of its implementation. And the practice shows that, even if the reading of the WTO dispute settlement mechanism given by the EU Courts may be partly unsatisfactory, there is always scope for manoeuvre to be enjoyed by the EU political bodies, within the WTO dispute settlement system or even outside it.
On the other hand, the "scope for manoeuvre" argument cannot be meant to absorb or exhaust the entire debate on the direct effect of WTO law in the EU legal system. Indeed, if one brings to its extreme consequences the explanation offered by the Court to deny direct effect to WTO law, namely that "the decisive factor here is that the resolution of disputes concerning WTO law is based, in part, on negotiations between the contracting parties", 42 it follows that the "scope for manoeuvre" argument, strictly speaking, should not be relied upon both when the procedures for settling disputes in the WTO have been exhausted, or when the opposite case occurs (i.e., if the procedures were not activated at all). Indeed, if the argument used by the EU Courts to justify their self-restraint is based on the need to keep open the room for the negotiation allowed by the WTO dispute settlement system, it is all too logical to think that this argument can not operate when the DSU procedures have not been activated or have been already exhausted with regard to a specific dispute. 43 Formally, this latter instance takes place when the case is removed from the DSB agenda, which means that, under DSU Article 21 (6), "the issue is resolved" and, therefore, the DSB does not continue to keep the implementation of adopted recommendations or rulings under surveillance. It is rather difficult, however, to determine precisely when the issue is resolved and the dispute may be removed from the agenda of the DSB. In this regard, all that can be said is that the space for negotia-42 ECJ, Joined cases C-27/00 and C-122/00 , or the Union has adopted in good faith such measures as to finally and permanently bring its legal system into compliance with the covered agreements. 44 In these cases, the implementing measures should then be regarded as aimed at the performance of a particular WTO obligation (a case which resembles the rationale underlying the Nakajima exception). The reason is that -unlike the hypothesis in which the mechanism of dispute settlement has not been activated at all -the scope and content of these obligations (and of the principles from which they derive), after having been interpreted and applied in the decision adopted by the DSB, would be definitively specified (which implies renunciation of any further room for manoeuvre) under the mutually agreed solution reached by the parties in dispute or the measures adopted to finally bring the legislation into conformity with WTO rules. Once this stage has been reached, there is a clear, precise and unconditional obligation, 45 which is very likely to lend itself to enforcement by domestic courts at the behest of individuals (albeit, in practice, individuals would probably have no reason to directly invoke WTO rules before domestic courts, because -but also provided thatthe protection in which they are interested would then be guaranteed by the internal rules of implementation of WTO obligations). The position taken by the judges in Luxembourg on the judicial unenforceability of the WTO agreements has been mostly -and harshlyattacked in legal literature. At the very least, the Court has been accused of violating the guarantee of the "complete system of legal remedies" 44 In this latter case, the issue could be deemed "resolved", for instance, if the compliance proceedings possibly triggered under art. 21.5 DSU were completed without a finding of non-compliance. 45 In other words, the Luxembourg judges could no longer claim -as the Court of First Instance did in the Chiquita case, with reference to Article XIII of the GATT and Articles II and XVII of the GATS -that the relevant WTO rules "lay down principles and obligations which, by their wording, their nature, and their scope are general in character" ( However, this criticism seem to be based on a reading of the rule of law which essentially tends to reduce the scope of this principle to the judicial protection of individuals' rights or to the idea of obedience to the law, 47 largely neglecting its institutional dimension. The rule of law not only implies that individuals have the opportunity to claim their rights in judicial proceedings, it also implies that decisions are taken in accordance with the institutional balance designed by the treaties. 48 The present writer, following a rather consolidated view, 49 has already pointed out that the whole problem of direct effect -that is, the deference shown by the EU judicature to the negotiating and legislative powers of the political organs in the implementation of WTO obligations -is, essentially, a matter of institutional balance between the judiciary and the EU political bodies. 50 Today, it is widely recognized that the principle of institutional balancing has close ties with 46 via Universite Laval the rule of law, 51 the noose, so to say, with which the WTO case-law of the EU Courts has traditionally been hanged. Despite the fact that the Courts have never clarified the nature of institutional balance, speaking at most of a "fundamental guarantee" or "interest", it has been argued that it should be classified among the general principles of EU law. 52 On the other hand, the constitutional nature of this principle has been endorsed by those authors who note that this balance cannot be modified except by an amendment of the Treaties. 53 Whatever solution is accepted, any assessment concerning the compliance of a Union's doctrine of judicial self-restraint with principles or values, such as democracy, rule of law, human rights etc., 54 must take into account the principle at issue here, to capture the richness of the interaction between each of these constitutional milestones.
For the purposes of such analysis, it must be firstly remembered that according to a doctrinal view, the content and function of the principle of institutional balance would be to ensure the representation of all interests in the shaping of political decisions, so as to encourage a higher degree of democracy in the EU. More precisely, the principle in question "[. . .] requires the makers of the European constitution to shape institutions and the interactions between them in such a manner that each interest and constituency present in the Union is duly represented and co-operates with others in the frame of an institutionalized debate towards the formulation of the common good". 55 The functional link between institutional balancing and the pursuit of the public good is also emphasized by Craig, who suggests that the roots 51 Turning, now, to the legal significance of WTO rulings in the EU legal system, the interaction between a fair representation of all interests and democratic deliberations aimed at the attainment of the common good seems to be particularly useful in order to shed light, for instance, on the rationale lying behind the FIAMM judgment. I refer here in particular to one of the justifications given by the ECJ to deny the existence of an extra-contractual liability of the EU even in the absence of unlawful conduct. In this regard, in fact, the contention can be made that it was precisely the representation of all interests aimed at the pursuance of the general interest of the Community what the Grand Chamber of the Court of Justice had in mind in FIAMM, whenby rejecting the possibility of an action for damages brought by private companies, following the EU's protracted non-compliance with the WTO's DSB rulings in the Bananas case -the Luxembourg judges recalled that "the prospect of actions for damages is liable to hinder the exercise of the powers of the legislative authority whenever it has occasion to adopt, in the public interest, legislative measures which may adversely affect the interests of individuals". 57 In this passage, the Court -relying on a well-known strand of its case-law 58 -seems to imply that its decision is also aimed at preserving a space for public debate and political confrontation in which decisions for the common good may be taken. A space that would not exist if EU Courts should decide to apply automatically the regulatory model established at international level, 59 especially given the fact that WTO rules -unlike other international agreements -touch a large number of non-trade issues 56 P. Craig, 'The Nature of the Community: Integration, Democracy, and Legitimacy', in P. Craig and G. De Burca (Eds.), The Evolution of EU Law, Oxford: Oxford University Press, 1999, p. 3, at 37-38. 57 ECJ, Joined cases C-120/06 and C-121/06 FIAMM, supra note 5, para. 121 (emphasis added). 58 According to which if the act or conduct that caused the damage was adopted in the general economic interest of society as a whole and not in order to favour particular interests, any compensation would be precluded. See 60 The same collective and institutional dimension emerges again when, in the case in point, the ECJ points out that "the conduct which the appellants allege to have caused them damage comes within the context of establishment of a common organisation of the market and clearly falls within the sphere of legislative activity of the Community legislature"; 61 or observes that the denial of direct effect is also meant to preserve the possibility "to reconcile EC obligations [. . .] with the requirements inherent in the implementation of the common agricultural policy".
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To sum up, what may be inferred from FIAMM is that any decision regarding the direct effect of a WTO adjudicative body's ruling and/ or the possibility to invoke it as a ground for claiming EU's liability must depend also on considerations of institutional balancing oriented towards the adoption of democratic decisions and the respect for the rule of law. The protection of these principles requires the fair representation of all interests in the political and legislative decision-making process regarding the domestic implementation of WTO obligations. This achievement would prevent unqualified attribution of direct effect to WTO rules and rulings by the EU judiciary. 63 If, therefore, the institutional and legislative practice should prove -as in fact some studies indicate 64 -that the denial of direct effect has ended up having a positive impact on the democratic quality of decisions on trade issues by ensuring a greater degree of representation of all the interests at stake (including those of consumers, environment, workers), through, for example, a higher level of involvement of the European Parliament (which is the "natural" representative of the peoples of Europe and the most likely representative of non-trade interests), the principle of institutional balancing might then be called to heal the gap of legitimacy for which the WTO case-law of the Luxembourg judges has always been reproached.
On the other hand, the pursuance of the general interest should be proportionally balanced with the protection of other principles having a constitutional status, such as those protecting fundamental individual rights (a matter which will be dealt with in the last paragraph).
The Pragmatic Role Played by Direct Effect in the Protection of the Autonomy of the EU Legal
Order and Its Costs
It has been observed that the centrality of direct effect in European legal discourse is mainly due to the fact that, while being a tool of monism, it is used to reach the same results as dualism. 65 Accordingly, in practice, the superiority of international norms is not automatic, but finally decided by the EU Courts.
By managing the domestic effects of international treaty obligations, EU Courts may guarantee the internal balance of powers; they may also grant the political bodies the space to balance international trade duties vis-à-vis other international obligations, within the margin of "political decision" granted in these cases from international law; 66 and, finally, they may ensure protection of internal legal priorities. 67 This is what has been called the "constitutional function" of the doctrine of direct effect. 68 To challenge this reconstruction, it might obviously be argued that the protection of the Union's constitutional principles is already safeguarded by their hierarchical superiority on international treaties in the EU legal order (as may be inferred from the ECJ's ruling in Kadi). 69 Nonetheless, following this approach, the Union ends up being held liable for the breach of international obligations -since "an international organization party to a treaty may not invoke the rules of the organization as justification for its failure to perform the treaty" (Article 27 of the 1986 Vienna Convention on the Law of Treaties) -while agreements on implementation are more likely to be, and actually, they should be, compatible with WTO norms/DSB rulings.
It follows from this reasoning that the aim of preserving "the allocation of powers fixed in the treaty or, consequently, the autonomy of the Community legal system, observance of which is ensured by the Court by virtue of the exclusive jurisdiction conferred on it by Article 220 EC" 70 (now replaced, in substance, by Article 19 TEU) may be attained through different legal techniques (the formal control of legality as well as the denial of direct effect), and may, in turn, result in judicial activism (Kadi) or, more subtly, in judicial self-restraint (as happened for the WTO or UNCLOS, following the Intertanko judgement, 71 or in the Medellin judgment by the US Supreme Court). 72 The two the WTO system's main purpose is not "to create [. . .] a single market similar to that developed within the European Community. Far more modestly, it forms a common institutional framework within which the Contracting Parties negotiate". 79 If, then, the existence of a protective norm, and consequently the possibility for individuals to claim compensation for the unlawful conduct of the EU directly invoking WTO law, are excluded, there are, in principle, only two other ways to alleviate the financial burden placed upon 'collateral victims' (i.e., private operators) because of the EU's failure to comply with WTO obligations. The first is to claim the non-contractual liability of the EU also in the absence of unlawful conduct; the second is to provide certain forms of compensation through the adoption of ad hoc legislative measures. 80 And if in FIAMM the claim of liability without fault has been rejected by the ECJ because of the precedence given to the pursuit of a general interest by the legislator and the fact that the suspension of trade concessions must be deemed a normal risk for those economic operators who decide to sell their products on the market of another WTO Member Party, the adoption, on an ad hoc or general basis, of legislative measures aimed at ensuring compensation remains an open possibility. This is particularly true in the light of what has been further noted by the ECJ in FIAMM, namely that "a Community legislative measure whose application leads to restrictions of the right to property and the freedom to pursue a trade or profession that impair the very substance of those rights in a disproportionate and intolerable manner, perhaps precisely because no provision has been made for compensation calculated to avoid or remedy that impairment, could give rise to non-contractual liability on the part of the Community". 81 Finally, it is equally burdensome, at the institutional level, to hinder the objective control of legality triggered by direct actions lodged by EU Member States, as privileged applicants and at the same time, 79 
